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STATEMENT OF QUESTIONS PRESENTED 

The question is whether a lienor who had performed 
work for a defaulted and terminated prime contractor may 
enforce his lien against the owner of the dwelling, even 
though the original contractor was paid all that he had 
earned, and the cost of completion after the default of the 
original contractor was far in excess of the original con¬ 
tract price. 

An incidental question is whether interest may or should 
be awarded on an unliquidated claim of this sort from the 
date on which the notice of lien was filed. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12163 


John W. Walsh and Irene R. Walsh, Appellants, 

vs. 

R. W. Cartin, Appellee. 


Appeal from Final Judgment Findings of Fact and Conclusions 
of Law of the United States District Court for the District 
of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is a suit filed to foreclose a mechanics lien under the 
provisions of D. C. Code, Title 38, Sec. 110, which provides, 
in effect, that such suits shall be brought in the United 
States District Court for the District of Columbia. The 
appeal is from the action of the District Court awarding 
final judgment to the plaintiff below. The appeal is taken 
in accordance with the provisions of Title 28, U. S. C. A. 
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1291; June 25, 1948, C. 646, 62 Stat. 929; amended October 
31,1951, C. 655, Sec. 48, 65 Stat. 726 and Title 28 U. S. C. A. 
1294, June 25, 1948, C. 646, 62 Stat. 930; amended October 
31, 1951; C. 655, Sec. 50 (a), 65 Stat. 727. 

STATEMENT OF CASE 

Under date of May 2, 1950, appellants John W. and 
Irene R. Walsh entered into a contract with a construction 
firm named Ellis Brothers, Inc., providing for the con¬ 
struction of a dwelling on Dexter Terrace, N. W., Wash¬ 
ington, D. C. The contract price was $38,400.00, and the 
work was to be performed in accordance with drawings 
and specifications made a part of the contract. Work 
was to start in June and be finished in November, a period 
of “approximately five months.” (PI. Ex. No. 1) 

Due to the fact that no foreman was ever placed in 
charge of the work, as required by the contract (PI. Ex. 
No. 2, p. 1), and that much of the work was performed in 
a faulty manner requiring correction, coupled with the fact 
that the contractor was not properly financed and thus could 
not pay his suppliers promptly, the contract work was 
not only delayed but was unsatisfactory from the time the 
work began (PI. Ex. No. 6) (App. 16, 17, 18). The work 
gradually came to a standstill, and on March 1, 1951, it 
became necessary to write the contractor terminating the 
contract for default (PI. Ex. No. 6). 

The plastering subcontractor for Ellis Brothers, Inc., 
was R. W. Cartin, the appellee here. By a letter from 
Cartin to Ellis dated January 12, 1951, and a letter from 
Ellis to Cartin dated January 15, 1951, these parties en¬ 
tered into a subcontract covering the plastering work for 
a contract price of $1,841.00 (PI. Ex. Nos. 4 and 5). The 
plastering work was started some time after January 15, 
1951, and was finished in February (Tr. p. 15); however, 
due to the fact that heating stoves to keep the plaster 
from freezing caused a serious fire damaging the plaster 
in two large rooms (Tr. p. 25), and due to the fact that 
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independent of the fire a substantial part of the work was 
defective, much of the plastering work was redone by 
the completion contractor at a later date (App. 18).; 

On the date that the contract was declared in default, 
Ellis had been paid all that he had earned, and some in 
addition. Moreover, all invoices that had been submitted 
to Walsh up to then had been paid. The last invoice had 
been submitted under date of February 3, 1951, and this 
invoice was paid prior to the termination of the contract 
on March 1, 1951. ; 

The contract price was $38,400.00. As of March 1, 1951, 
Ellis had been paid a total of $22,808.92. The total cost of 
completion of the contract work, due to the default of 
Ellis was $49,699.02, or the sum of $11,299.02 in excess 
of the original contract price. (R. 66; R. 69; Def. Ex. 
Nos. 1, 2 & 3) 

Cartin filed his lien on March 22, 1951; and thereafter 
instituted suit within the statutory period. Ellis was joined 
as a defendant but when he failed to answer plaintiff took 
a default judgment against him. (R. 59, 60). Cartin 
argues that because Ellis submitted a bill to the architect 
for Walsh, some time after the default date, purporting 
to cover work performed in the preceding month of Feb¬ 
ruary, it necessarily follows that Walsh owed Ellis money 
as of the date of default, to which his lien may attach. 
Walsh denied he owed Ellis on the date of default as evi¬ 
denced by the fact that the completion cost was $11,299.02 in 
excess of the original contract price. In this respect Walsh 
is borne out not only by the applicable provisions in the 
Code (Title 38, Sec. 104), but also by the pertinent terms 
of the contract (PI. Ex. No. 1, Articles 4 and 10). The 
significant points here are, first, that the mere submission 
of a bill does not mean, ipso facto, that the money is owed, 
especially where the bill was never approved by the archi¬ 
tect as required by the contract (Article 4), and, secondly, 
under the contract (Article 10) and under the Code (Title 
38, Sec. 104) there must remain, at the completion of all 
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the work, a balance in the contract price, before a default¬ 
ing original contractor can say he is owed any money 
under the contract, as of the date of default or at any 
later date. See Harper vs. Galliher & Hugely, 58 App. 
D. C. 252, 29 F (2) 452. 

STATEMENT OF POINTS 

1. Under the terms of the prime contract, and under 
the applicable provisions of the D. C. Code, there was no 
money owing to the prime contractor on the date of default, 
or on any later date. The lower Court erred in holding to 
the contrary. 

2. The mere fact that a bill may have been submitted to 
the architect for the owner subsequent to the default date 
does not prove that there was a sum of money owing to 
the prime contractor on the date the original contract 
was terminated against which appellee’s lien may be en¬ 
forced; this is especially true where it appears that the 
bill was never presented to or approved by the owner. 

3. Under the applicable provisions of the D. C. Code it is 
error to award interest on an unliquidated claim of this 
kind from the date it is brought to the attention of the 
adverse party, in this case the owner of the dwelling. 

SUMMARY OF ARGUMENT 

Appellant’s argument may be summarized by saying that 
appellee’s rights as a lienor in this case are governed by 
the provisions of the prime contract under which it op¬ 
erated, as well as by the applicable provisions of the Code. 
Both of these provisions clearly state that where there is 
a default such as occurred here, the lienors claim can 
be enforced only against such money as may be left in the 
hands of the owner after the entire work has been com¬ 
pleted. Since there was a substantial deficit after com¬ 
pletion in this case there was no money against which the 


lien could properly be enforced, and it was error to bold 
to the contrary. 

The fact that a copy of a bill dated March 3, 1951, subse¬ 
quent to the March 1st date of default, was found in the 
files of the architect does not alter the foregoing. There 
is no proof that the bill was ever approved by the architect, 
as required by the contract before payment can be made. 
The owner, appellant here, testified he never saw or ap¬ 
proved the bill. Even if the bill had at one point been 
approved for payment (and there is no proof that it was), 
its ultimate fate, under the applicable provisions of the con¬ 
tract and the statute, would have to be determined after 
completion of all the work, when it could be seen whether 
the owner had a contract deficit or contract surplus. 

It should be added that the lower Court was also in 
error when it found that the owner was liable for interest 
from the date on which the notice of lien was filed. The 
amount that a lienor will receive, if any, is necessarily 
an indefinite and unliquidated amount until all the sur¬ 
rounding facts are known, and thus should not bear in¬ 
terest until the date of judgment. 


ARGUMENT 

There is No Fund Against Which Appellee's Lien May be Enforced 

It is appellant’s position that under the circumstances 
presented here there is no fund available for the enforce¬ 
ment of the lien of a subcontractor such as appellee. It is 
axiomatic that the lien rights of subcontractors in this 
jurisdiction are subject to the terms of the prime contract. 
In the case of Insurance Co. v. Shedd, 16 App. D. C. 150, 
157, it was said that, 


“In the case of Herr ell v. Donovan , 7 App. D. C. 322, 
in accordance, as we believe, with the dictates of reason 
and common justice, and with the tenor of the best 
reasoned decisions on the subject, we held that the 
rights of subcontractors under the mechanics’ lien law 
of this District, while arising under statute, and not 
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by contract, yet were dependent on the contract be¬ 
tween the owmer and the builder and on the state of 
the accounts between them; and that the subcontractors 
were bound by all the terms and conditions of that 
contract. And this decision we have more than once 
reaffirmed.” 

This being so, it is important to bear in mind the provi¬ 
sions of the contract relating to termination and to pay¬ 
ments by the owner to the prime contractor. Set forth are 
the provisions of Article 10 of the contract entitled, 
“Owner’s Right to Terminate the Contract”: 

“Should the Contractor neglect to prosecute the work 
properly, or fail to perform any provision of the con¬ 
tract, the Owner, after seven days’ written notice to 
the Contractor, may, without prejudice to any other 
remedy he may have, make good the deficiencies and 
may deduct the cost thereof from the payment then or 
thereafter due the Contractor or, at his option, may 
terminate the contract and take possession of all ma¬ 
terials, tools, and appliances and finish the work by 
such means as he sees fit, and if the unpaid balance 
of the contract price exceeds the expense of finishing 
the work, such excess shall be paid to the contractor, 
but if such expense exceeds such unpaid balance, the 
Contractor shall pay the difference to the Owner.” 
(Italics supplied.) 

In addition to the foregoing, Article 12 of the contract 
states that, “Payments otherwise due may be withheld on 
account of defective work not remedied, liens filed, damage 
by the Contractor to others not adjusted, or failure to 
make payments properly to subcontractors or for material 
or labor.” 

In this case, due to the default of the original contractor, 
and the defective work performed by him prior to default, 
the cost of completing the dwelling exceeded the contract 
price by more than $11,000.00. Under the provisions of 
Article 10 of the contract, by which lienors are bound, 
this fact standing by itself would seem to be a complete 
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answer to the present suit. Since the completion cost 
exceeded the contract price, the owner owes the prime 
contractor nothing now, and he owed him nothing on the 
date of default. i 

These provisions of the contract are confirmed by the 
terms of the statute itself (D. C. Code, Title 38, Sec. 104, 
Mar. 3,1901, 31 Stat. 1384, Ch. 854, Sec. 1240), which reads 
as follows: 

“All such liens in favor of parties so employed by 
the contractor shall be subject to the terms and condi¬ 
tions of the original contract except such as shall 
relate to the waiver of liens and shall be limited to 
the amount to become due to the original contractor 
and be satisfied, in whole or in part, out of said amount 
only; and if said original contractor, by reason of 
any breach of the contract on his part, shall be entitled 
to recover less than the amount agreed upon in his 
contract, the liens of said parties so employed by him 
shall be enforceable only for said reduced amount,; and 
if said original contractor shall be entitled to recover 
nothing said liens shall not be enforceable at all.” 

This language could hardly be clearer. It says that all 
liens are subject to the terms of the original contract, and 
that in the event of a default the liens shall be enforceable 
only when at the completion of the work it appears that 
there is a balance under the contract in favor of the original 
contractor. 

This is not the first time that the Court has had this 
question to consider. In the case of James B. Lambie Co. 
v. Bigelow , 34 App. D. C., 49, 56, this Court said: 

“On the contrary, the record shows that unless 
advance payments had been made the contract would 
have been terminated before the date when the build¬ 
ing should have been completed, and that in all prob¬ 
ability the ensuing damage and loss to the owner 
would have exceeded by far the amount then due the 
contractor. In other words, that there would have 
been nothing left for the subcontractors.” 
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Another case squarely in point is the case of Harper 
v. Galliher, 58 App. D. C. 252, 29 F (2) 452, wherein a 
contractor undertook the construction of a dwelling accord¬ 
ing to specifications, and for a fixed price. He encountered 
difficulties after he had been paid certain sums of money 
and eventually was forced to abandon the work. Liens 
were filed shortly after the abandonment, and were sus¬ 
tained in full by the lower Court. On appeal it was held 
that the liens were good only to the extent that money 
remained in the hands of the owner after completion of 
the house. The following is from the decision: 

“It appears that Shelton began the construction in 
August, 1924, and partly completed it, but on February 
3, 1925, having become physically disabled and unable 
to engage in the work personally, he wholly and finally 
abandoned the contract, leaving part of the construc¬ 
tion unfinished. It appears, however, that prior to 
the abandonment of the work Shelton had finished 
extra work upon the buildings at Harper's express 
request, to the value of $1,345. During the progress 
of the w^ork, Harper paid to Shelton the aggregate 
sum of $12,200, and after the abandonment of the con¬ 
tract Harper was compelled to pay the sum of $3,700.20 
for the completion of the buildings. Accordingly the 
sum of $2,444.80 remained in Harper’s hands, after 
deducting from the price of the construction and extras 
the sums already paid to Shelton and the cost of com¬ 
pleting the buildings. This sum, therefore, should be 
distributed among appellees according to the amount 
and standing of their several claims.” 

Needless to say, if there had been no money to distribute 
at the conclusion of the work, or if there had been a deficit, 
as in the present case, the lienors would have taken nothing. 

It seems clear that whether the pertinent contract pro¬ 
vision, the applicable Code provision, or the decisions 
of this Court, are to be accorded controlling weight, the 
result is the same. Taken together, the conclusion seems 
inescapable that the lowrer Court was in error when it 
sustained the lien in this proceeding. 
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A Mere Billing by the Prime Contractor Does Not Prove Money 

is Owing to Him 

i 

The weakness in appellee’s position seems to stem from 
a misunderstanding of the relationship between an owner 
and subcontractors. It is implicit in appellee’s argument 
that an owner, if not in privity with subcontractors, has 
some duty to protect them against the failures of the prime 
contractor. This Court has held that this is too much of 
a burden to place upon an owner, and that subcontractors 
must protect themselves in this respect. F. T. Merrill v. 
B. R . Acker Co., 79 App. D. C. 51, 142 F (2) 102. 

Appellee bases its entire case on the proposition that 
because a bill was found in the file of Walsh’s architect, 
dated March 3, 1951, and claiming a certain sum of money 
for February work, ipso facto Walsh was in debt to the 
prime contractor on the date of default and the lien should 
be enforced against the amount of the debt. 

The record shows that the bill in question had never 
reached the hands or attention of Walsh. (Tr. 38, 39) And 
it further shows that the bill had never been approved by 
the architect and put in line for payment by the bank, 
the routine demanded by the contract, and followed in 
connection with all previous bills. Article 4 of the contract 
says that all progress payments must be approved by the 
architect before they will be paid. And in James B. Lambie 
v. Bigelow, supra, this Court held that, “The provision in 
the contract requiring a certificate of the architects to 
entitle the contractors to payment was for the protection 
of the owner * * Aside from the provisions of the 
contract and statute discussed above, it cannot be said 
that the mere submission of a bill, without more, demon¬ 
strates that the amount set forth in the bill is due and 
owing. j 

Another aspect of appellee’s position needs comment. 
Emphasis was placed on the idea that Walsh owes some 
special obligation to appellee because he was one of the 
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last subcontractors on the job prior to default. Inciden¬ 
tally, although plaintiff’s work was finished in February, 
appellee’s lien was not filed until March 22, 1951, some 
time after the termination of the work. Appellee argues 
that under these circumstances, and because Walsh ob¬ 
served him at work from time to time, he is in a special 
category as a lienor. Appellee’s argument leads to the 
necessary conclusion that in all cases where a contract 
is terminated late subcontractors are to be preferred over 
early subcontractors in the distribution of any available 
contract balance, merely because they came later, and were 
thus closer to the dafault. This would obviously be unfair 
to other lienors, and is not supported by law or logic. It 
also means that an owner could never default a contract 
without incurring liability for the bills of the later sub¬ 
contractors, that is, the subcontractors on the job at the 
time the default occurred. Such is not, and should not be 
the law. F. T. Merrill v. B. R. Acker Co., supra. 

Interest Should not be Allowed Until After the Date of Judgment 

In Title 28, Sec. 2707, D. C. Code, it is provided, 

“In an action in the District Court of the United 
States for the District of Columbia to recover a liqui¬ 
dated debt on which interest is payable by contract 
or by law or usage the judgment for the plaintiff shall 
include interest on the principal debt from the time 
when it was due and payable, at the rate fixed by the 
contract, if any, until paid.” 

And in Title 28, Sec. 2708, D. C. Code, it is provided, 

“In an action to recover damages for breach of con¬ 
tract the judgment shall allow interest on the amount 
for which it is rendered from the date of judgment 
only; but nothing herein shall forbid the jury, or the 
court, if the trial be by the court, from including in¬ 
terest as an element in the damages awarded, if nec¬ 
essary to fully compensate the plaintiff. In an action 
to recover damages for a wrong the judgment for the 
plaintiff shall bear interest.” 
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The complaint in this case sought no interest, but merely 
the full amount of the lien. Moreover, in view of the possi¬ 
bility of set-offs for defective work that always exists in 
cases of this kind, the fact that the lienor might well re¬ 
ceive a pro-rata share of a contract balance rather than 
the full amount of lien claimed, and in view of all the other 
factors hereinbefore discussed, indicating that this is an 
unliquidated rather than a liquidated claim, until the date 
of judgment, it is submitted that no interest can properly 
be allowed to cover the period preceding judgment. 

Respectfully submitted, 

Edward G-allaheb, 

400 Wyatt Building, 
Washington, D. C., 

Attorney for Appellants. 

Dated at ' 

Washington, D. C., 

May 14, 1954. 
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JOINT APPENDIX 

i 

55 Filed June 20, 1951 

{ 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Division 

R. W. Cartin, 4905 41st Place, Hyattsville, Maryland, 

Plaintiff , 

j 

vs. 

Dr. John W* Walsh and Mrs. John W. Walsh, 4000 
Cathedral Ave., N. W., Washington, D. C. 

and 

Ellis Brothers, Inc., 2406 Reedie Place, Silver Spring, 

Maryland, Defendants. 

Complaint to Enforce a Mechanic's Lien 

1. Plaintiff is a resident of the State of Maryland and 
a citizen of the United States, and the individual Defend¬ 
ants are residents of the District of Columbia and citizens 
of the United States. Defendant, Ellis Brothers, Inc., a 
corporation, is a non-resident and is named as the general 
contractor for the individual Co-Defendants, and made the 
contract with the Plaintiff for the work to be done on 
said property. This is a suit to enforce a mechanic’s lien 
on real estate in the District of Columbia. 

2. On to wit January 12,1951 the Plaintiff was employed 
by the general contractor, Ellis Brothers, Inc., to furnish 
all labor and materials for lathing and plastering the house 
numbered 4825 Dexter Terrace, in the City of Washington, 
District of Columbia. The legal description of the property 
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is given below. Ellis Brothers, Inc., a corporation, was the 
general contractor of the individual Co-Defendants. 

56 3. Plaintiff herein performed the labor required 

under the contract and furnished the materials and 
labor necessary to complete said job. 

4. The materials were furnished and labor was per¬ 
formed on premises 4825 Dexter Terrace, Washington, 
District of Columbia, said house being located on Lot “H”, 
part of parcel 14344, in Square 1381. 

5. On to wit March 22, 1951 the Plaintiff herein filed 
notice of lien on the above described land and upon the 
house constructed and numbered 4825 Dexter Terrace, 
Washington, D. C. Service of said notice of lien was made 
on the Defendants by registered mail on the 23rd day of 
March, 1951. The total amount claimed by the lien is 
$1,841.00 and no part thereof has been paid. 

6. The work was completed prior to the 18th of March, 
1951. 

Wherefore, Your Plaintiff demands judgment en¬ 
forcing said mechanic’s lien against said property, and 
prays the Court to enter judgment against the Defendants 
in favor of the Plaintiff for the full amount claimed, and 
to order and direct the sale of said property to satisfy the 
lien claimed as aforesaid, in the total sum of $1,841.00. 

R. W. Cartin. 


57 Filed Sept. 26, 1951 

Answer of Defendants Dr. John W. Walsh and Mrs. John W. Walsh 

First Defense 

The complaint fails to state a cause of action as to de¬ 
fendants Dr. John W. Walsh and Mrs. John W. Walsh upon 
which relief can be granted. 
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Second Defense 

Defendants Dr. John W. Walsh and Mrs. John W. 
Walsh are without sufficient knowledge to either admit or 
deny the allegations of paragraphs 1, 2, 3, 4, 5 and 6 of 
the Complaint and thus demand strict proof thereof. 

Third Defense 

At the time defendants Dr. John W. Walsh and Mrs. 
John W. Walsh declared the contract of defendant Ellis 
Brothers, Inc., in default, namely, on March 1, 1951, there 
had been no overpayment to the said Ellis Brothers, Inc-, 
under the said contract. Subsequent completion work under 
the contract has more than exhausted the balance due under 
the said contract as of March 1, 1951. 

58 Wherefore, defendants Dr. John W. Walsh 
and Mrs. John W. Walsh pray that the above- 
entitled Complaint be dismissed as to them. 

Edward Gallagher, 

400 Washington Building, 
Washington, D. C., 

Attorney for Defendants 
Dr. John W. Walsh and 
Mrs. John W. Walsh 

• * • • * * • • • • 

76 Filed Jan. 26, 1954 

Findings of Fact and Conclusions of Law 

This cause came on for trial on the 13th day of January, 
1954, and the Court, having heard the evidence and con¬ 
sidered the stipulations of the parties, finds the facts and 
states the conclusions of law as follows: 

Findings of Facts 

1. That the Plaintiff was a plastering contractor en¬ 
gaged in business in the District of Columbia and else- 



4 


where, on to wit, during the month of January, 1951 and 
prior thereto. 

2. That the Defendants, Dr. John W. Walsh and his 
wife, Irene R. Walsh (Mrs. John W. Walsh) were the 
owners of the land described as Parcel 12/344, in the City 
of Washington, District of Columbia, upon which prem¬ 
ises 4825 Dexter Terrace, N. W., was erected. 

3. That on the 2nd day of May, 1950, the Defendants 
entered into a written contract with Ellis Brothers, Inc., 
a corporation, for the erection of a residence on the land 
referred to above in accordance with plans and specifica¬ 
tions which have been marked in this cause as Plaintiff’s 
Exhibits No. 2 and No. 3. 

4. That said contract contained, among other things, the 
following: 

77 “Article 2. Time of Completion—The work shall 
be substantially completed in approximately 
five calendar months after issuance of building per¬ 
mit.” 

“Article 4. Progress Payments—The Owner shall 
make payments on account of the contract, upon 
requisition by the Contractor, and upon approval of 
Architect as follows: on or about the fifth day of each 
month, 90% of the value of labor and materials in¬ 
corporated into the building and materials suitably 
stored on the site, during the month preceding each 
payment.” 


“GENERAL CONDITIONS 

“Article 9. Correction of Work—The Contractor shall 
re-execute any work that fails to conform to the re¬ 
quirements of the contract and that appears during 
the progress of the work, and shall remedy any de¬ 
fects due to faulty materials or workmanship which 
appear within a period of one year from the date of 
completion of the contract. The provisions of this 
article apply to work done by sub-contractors as well 
as to work done by direct employees of the Contrac¬ 
tor.” 
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“Article 10. Owner’s Right to Terminate the Contract— 
Should the Contractor neglect to prosecute the work 
properly, or fail to perform any provision of the con¬ 
tract, the Owner, after seven days’ written notice to 
the Contractor, may, without prejudice to any other 
remedy he may have, make good the deficiencies and 
may deduct the cost thereof from the payment then 
or thereafter due the Contractor or, at his option, may 
terminate the contract and take possession of all ma¬ 
terials, tools, and appliances and finish the work by 
such means as he sees fit, and if the unpaid balance 
of the contract price exceeds the expense of finishing 
the work, such excess shall be paid to the Contractor, 
but if such expense exceeds such unpaid balance, the 
Contractor shall pay the difference to the Owner.” 

“Article 12. Payments—Payments shall be made as 
provided in the Agreement. The making and accept¬ 
ance of the final payment shall constitute a waiver of 
all claims by the Owner, other than those arising from 
unsettled liens or from faulty work appearing there¬ 
after, as provided for in Article 9, and of all claims by 
the Contractor except any previously made and still 
unsettled. Payments otherwise due may be withheld 
on account of defective work not remedied, liens filed, 
damage by the Contractor to others not adjusted, or 
failure to make payments properly to sub-contractors 
or for material or labor.” 

5. That the building permit was issued in June of 1950, 
and thereafter in November of 1950 the said Defendants 

and Ellis Brothers, Inc., a corporation, amended said 
78 contract and extended the same, providing in the 
extension agreement that the building was to be 
completed by March 15, 1951 or, upon the failure of Ellis 
Brothers, Inc., to so complete, they were to pay a penalty 
for the time elapsed after such failure. The contract was 
in writing but not produced for the Court’s inspection. 

6. That after the amendment of the contract as afore¬ 
said the Plaintiff herein entered into a written contract 
with Ellis Brothers, Inc. to perform all the labor and 
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furnish all the materials for lathing and plastering said 
house for the price of $1,841. That said contract became 
effective on January 15, 1951, and thereafter the Plaintiff 
performed the terms of his contract during the end of 
January and the month of February, 1953, completing a 
portion of said work during February of 1953. 

7. That the Defendants had full knowledge that the 
plastering work was going forward and were present on 
the job from day to day. 

8. That on March 1, 1951, the Defendant, Dr. John W. 
Walsh, on behalf of both Defendants, directed Ellis 
Brothers, Inc. to stop all further operations on said build¬ 
ing and await instructions from the Glen Falls Indemnity 
Company. 

9. That on March 3, 1951, Ellis Brothers, Inc., general 
contractor, billed the Defendants, Dr. John W. Walsh and 
wife, in the sum of $2,2455.75. That prior to that time 
Ellis Brothers had paid on account of the plastering con¬ 
tract, by furnishing materials to R. W. Cartin, the sum 
of $168.90. 

10. That the Plaintiff was notified that Dr. Walsh had 
in writing declared the contract of Ellis Brothers, Inc. in 
default, and payment to Plaintiff was refused, and he 
was directed by said bonding company to file a notice of 
lien. 

11. That on March 22,1951, the Plaintiff herein filed due 
notice of lien upon the property described herein, and 
made service of said notice of lien on the Defendants by 
registered mail on the 23rd day of March, 1951. 

79 12. That thereafter this suit was filed to enforce 

the said mechanic’s lien. 

13. That there is justly due and owing to the Plaintiff 
for said material and labor the sum of $1,672.10, with 
interest from March 10,1951. 
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Conclusions oi Law 


1. That the Plaintiff is entitled to recover for materials 
furnished and labor performed on the premises above de¬ 
scribed in the sum of $1,672.10, with interest from March 
10,1951. 

2. That the Plaintiff is entitled to a mechanic’s lien on 
premises 4825 Dexter Terrace, Northwest, in the City of 
Washington, District of Columbia, described as Parcel 
12/344. 

3. That the Plaintiff have judgment enforcing said me¬ 
chanic’s lien against said property for the amount above 
set forth and shall be entitled, if not paid, to a sale of 
said property to satisfy the lien aforesaid. 


F. Dickinson Letts, 

Judge. 

Approved: 

Mark Friedlander, 

Attorney for Plaintiff. 

Seen : 

Edward Gallagher, 

Attorney for Defendants. 


# * # * * * # • • • 


80 Filed Jan. 26, 1954 

Judgment 

This cause came to be heard on the 13th day of January, 
1954, and after the taking of testimony was argued by 
counsel, and thereupon, upon consideration thereof, it was 
Ordered, Adjudged and Decreed as follows: 

That the Plaintiff, R. W. Cartin, is entitled to a me¬ 
chanic’s lien against premises 4825 Dexter Terrace, N. W., 
in the City of Washington, District of Columbia, which is 
the improvement of Parcel 12/344, in the sum of $1,672.10, 
with interest from March 10,1951, and that the lien claimed 
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in the complaint is established against the aforesaid land 
and premises against the interest of Dr. John W. Walsh 
and Irene R. Walsh; and if the said $1,672.10 with interest 
from March 10, 1951 be not paid by the said Dr. John W. 
Walsh and Irene R. Walsh, then said land and premises 
described herein shall be sold by Bernard H. Conn, Trus¬ 
tee, and from the proceeds of such sale, after deducting 
the expenses of the same and prior encumbrances on said 
land, the net proceeds shall be applied to the payment of 
this claim and interest and the costs of this suit, and the 
balance, if any, then remaining shall be paid to the said 
Dr. John W. Walsh and Irene R. Walsh, provided said 
Trustee shall furnish bond or undertaking on the sum of 
five thousand dollars conditioned upon the faithful perform¬ 
ance of his trust. 

F. Dickinson Letts, 

Judge. 

• •••#••••• 

81 Seen: 

Edward Gallagher, 

Attorney for Defendants • 

Mark P. Friedlander, 

Attorney for Plaintiffs. 


9 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

Mr. Gallagher: Yes, sir, I do think on the facts 
there is some dispute. In other words, I believe that Dr. 
Walsh, the owner of the house, will testify that there was 
work done during February; whether is was plaster- 

10 ing work or not I am not sure. 
#•••*#*•#• 

Mr. Friedlander: I may say to Your Honor, the 
only issue created at the pretrial statement was the one 
which I mentioned to the Court, and the additional ques¬ 
tion of law which counsel attempts to raise. 
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The pretrial statement says in the fourth paragraph, 
“The defendants Walsh deny that at the time they ter¬ 
minated the contract with the general contractor they were 
indebted to said general contractor in the amount claimed 
by plaintiff or any other amount, but assert that the gen¬ 
eral contractor had failed to perform the contract, accord¬ 
ing to its terms, and that said contract was terminated in 
accordance with its provisions.’’ 

11 I do not propose to take the Court’s time to prove 
the filing of the lien, and I will limit myself to the 
issue created there. 

I notice that in the answer filed by Dr. Walsh he says 
they are without sufficient knowledge to either admit or 
deny the allegations of paragraphs 1 through 6, which are 
all of them, which is not sufficient denial. 

Mr. Gallagher: At pretrial we agreed to waive proof 
with respect to the filing of the liens. 


Robert W. Cartin was called as a witness by the 
plaintiff, and being first duly sworn, was examined and 
testified as follows: 


• # # * • * # • • # 


Q. Will you state your full name. A. Robert W. Cartin. 
Q. What business are you in? A. Plastering contractor. 

• #*••*##* # 

12 (Exhibits Nos. 1, 2, and 3, respectively, and re¬ 
ceived in evidence.) 

• • * • • • • • • , • 


13 “Owner shall make payments on account of the 
contract upon requisition by the contractor and 
upon approval of architect, as follows: On or about the fifth 
day of each month 90 per cent of the value of labor and 
materials incorporated into the building and materials 
suitably stored on the site during the month preceding 
each payment. ” ; 
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Article 10 says, “Owner’s right to terminate the con¬ 
tract. Should the contractor neglect to prosecute the work 
properly or fail to perform any provision of the contract, 
the owner after seven days ’ written notice to the contractor 
may without prejudice to any other remedy he may have 
make good the deficiencies and may deduct the cost thereof 
from the payment then and thereafter due the contractor or 
at his option may terminate the contract and take posses¬ 
sion of all materials, tools and appliances and finish the 
work by such means as he sees fit. And if the unpaid bal¬ 
ance of the contract price exceeds the expense of finishing 
the work, such excess shall be paid to the contractor. But 
if such expense exceeds such unpaid balance, the 

14 contractor shall pay the difference to the owner.” 
*##•#•*#** 

* * * We offer this in evidence, as the contract of January 
15, 1951, between Cartin and Ellis for the plastering work 
on this house. 

Mr. Gallagher: No objection. 

• ****•**«« 
The Court: Plaintiff’s Exhibits 4 and 5 are received. 

********** 

15 Q. Mr. Cartin, did you, after making the con¬ 
tract of January 15, 1951, do the plastering and 

lathing? A. I did. 

Q. Did you finish that job. A. I did. 

Q. And did you do work during the month of February, 
1951? A. I did. 

Q. Did you commence after January 15? A. After that. 
Q. And then you finished in February? A. Yes. 

Q. Did there come a time that you saw Dr. Walsh on 
the job? A. Oh, yes, I saw him almost every day. 

16 Q. And Mrs. Walsh, did you see her? A. Yes, they 
were both usually together. 

Q. Did Dr. Walsh at any time either criticize your 
work or make any statement concerning it? A. No. He 
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made a few minor, little things that he wanted fixed np, 
which I did. 

Q. First you brown-coated the house, is that right? A. 
That’s right. 

Q. Then there was a period of time that you waited for 
that to dry? A. That’s right. 

Q. Before you white-coated it, had you received any re¬ 
quest from either Dr. or Mrs. Walsh to complete the work? 
A. Yes, I received a request to get in and white-coat it as 
soon as possible. ! 

Q. That was during February, 1951? A. Yes. 

Q. Who was the request from? A. From—telephone 
call from Mr. Walsh. 

Q. After you finished your work did you have occa¬ 
sion to see Mr. Ellis? A. Yes, I went by to try to collect 
my money. 

Q. What did you learn from Mr. Ellis in relation to his 
position on the job? A. That he had been put off the job, 
no longer had anything to do with it. 
###•#*##*# 

17 The Court: Plaintiff’s No. 6 is received. 

**#•#•#### 

18 Q. Mr. Cartin, I understood you told us that 
your plastering and lathing work was completed 

19 and no complaints received. A. That’s right. 

Q. Did the architect approve? A. As far as I 
know, he did. 

Q. Did you talk to him? A. Yes, and he made no ob¬ 
jections. 

Mr. Friedlander: I show counsel this paper which 
I received this morning. The architect was subpoenaed, 
as shown by this return of service, and he is ill, and instead 
of coming to court he said he would deliver the file to me 
to use. I show it to counsel. I am quite sure counsel can 
have Dr. Walsh see that it is correct. The top paper is a 
receipt we gave him for the file. 

# * * * # • * * • «. 
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22 Mr. Gallagher: Our position on that, if Your 
Honor please, is that I have consulted with my 

client, Dr. Walsh, and he says that he has no recollection. 
This is not an architect’s certificate, it is merely a bill that 
was submitted by the contractor. Dr. Walsh says he has 
no recollection of ever receiving this bill. The first time 
I have ever seen it is this morning. 

My only point is, if Your Honor pleases, that I would 
like to reserve the point that we have never been hilled 
for February work. 

The Court: In other words, you don’t want to be 
hound by anything which this exhibit would prove? 

Mr. Gallagher: Yes, sir. 

The Court: But you are willing that the exhibit be 
received in lieu of the architect’s testimony here identify¬ 
ing the papers and explaining them? 

Mr. Gallagher: Yes, sir, we are willing to do that. 
The Court: All right. The record will be clear on 
this. By the receipt of this exhibit in evidence you are 
not precluded from controverting anything that appears 
there. 

• *••#••*** 

23 (Subject architect’s records and bank records 
were marked Plaintiff’s Exhibits Nos. 7 and 8 and 

received in evidence.) 

*#*•*•###* 

Q. Mr. Cartin, the $168.90 which I mentioned, and 
which appears in the statements, Plaintiff’s Exhibit No. 
7, were for material that were paid for by Ellis Brothers? 
A. That’s right. 

Q. Therefore, you were supposed to have paid for 
them under your contract? A. It was to be subtracted 
from my contract price. 

Q. So we should take from your contract price of $1,841 
the sum of $168.90, which would leave a balance of 
$1,672.10? A. That is right. 

*##•••##*# 
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24 Q. Mr. Cartin, did you ever receive the balance 
of $1,672.10? A. No. 

Q. Any part of it? A. No part. 

Q. That amount is still due? A. Yes. 

Q. When you heard from Ellis concerning his difficulty, 
did you then take any steps, see a lawyer, and so forth? 
A. I did. He first told me to call the bonding company. 
I talked with the bonding company and they told me to 
file a lien against the property. 

Q. You did that? A. I did that and employed you. 
Mb. Friedlander : The other facts are not in issue. 
We have no further questions of the witness. 

Cross Examination 


By Mr. Gallagher: 

Q. Mr. Cartin, what proportion of your total work would 


you say you did during February? A. Oh, about 90 
cent of it, I believe. 


per 


27 


John William Walsh 


* # # • * • # * # * 

Direct Examination 

By Mr. Friedlander: 

Q. Have you ever seen the plaintiff before? A. Yes, sir. 
Q. What is your full name, sir ? A. John William Walsh. 
Q. You are a doctor? A. Physician. 

Q. One of the defendants in this case? A. Yes, sir. 

Q. The other defendant is your wife, is she not? A. Yes. 
Q. You entered into your contract in May of 1950 
28 with Ellis Brothers to build a house? A. That’s 
correct. 

#**•*•#*## 

Q. * * * Under the terms of the contract, the contractor, 
Ellis Brothers, was to complete in five months, is that 
right? A. That’s correct. 
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Q. And the permit was issued during June, was 

29 it not? A. I believe somewhere around the 2nd of 
June. 

Q. And as I compute it, in November the fifth month 
expired? A. That’s correct. 

Q. Did you cancel the contract at that time? A. No, 
sir. 

Q. Did you enter into any agreement in writing after 
that? A. We did. 

Q. You did not? A. We did. 

Q. In writing. Where is that other contract? A. That 
was the extension agreement referred to by Mr. Gallagher. 
Q. Do we have it here? A. I don’t know. 

Q. It was in writing? A. It was in writing, in Mr. 
Cappelmann’s office. 

Q. At that time in November you did not have any 
subcontractor employed to do the plastering, did you? 
A. That was not my responsibility, sir. 

Q. But you were there every day and you insisted on 
knowing exactly what was going on and you watched the 
work day by day, did you not? A. That’s correct. 

30 Q. There came a time in January, the end of 
January, 1951, which was long after the expiration of 
the five months’ period for completion, when Mr. Cartin 
appeared on the scene for the first time, is that right? 
A. That’s correct. 

Q. And that was the end of January, and during Feb¬ 
ruary he performed his work, did he not? A. He per¬ 
formed his work in January and some in February. 

A. We exchanged pleasantries of the day, that’s all. 

Q. The contractor—the contract was not signed until 
the 15th of January, and he had to do the brown coat 

31 before he did the white coat, didn’t he? A. That’s 
correct. 

Q. There was a period of time in between, wasn’t there— 
between the brown coat and the white coat? A. Yes, but 
I don’t know how long that was. 
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Q. Didn’t your wife call and ask for them to come on 
the job? A. Not to my recollection. 

Q. Did you tell her to do it? A. Not to call Mr. Cartin, 
no, sir. I 

Q. You saw Car tin every day when you were there? 
A. We exchanged pleasantries of the day, that’s all. 

Q. You also told him to do certain things which were 
not part of the contract, but you wanted done, and he 
did them, didn’t he? A. I don’t recollect that the contractor 
did anything other than was stipulated in the contract. 

# * # • * • # # # i # 

By Mr. Friedlander: 

Q. Dr. Walsh, did you ever tell Mr. Cartin that 

32 you were going to put Ellis off the job March 1st? 
A. Not to my recollection, no, sir. 

Q. Did you ever give a 7-day notice, as the contract 
required, to Ellis? A. We have the letter in evidence. 

Q. The letter is March 1st? A. March 1st. 

Q. Prior to the March 1st letter was there ever any 
notice to Cartin or to Ellis that you didn’t want them to 
complete? A. Not prior to the dating of that letter. 

Q. Would you tell the Court and tell us why you didn’t 
give the 7-day notice under the contract? A. It dates 
back to November when Ellis approached me on the job, 
and he wanted to quit the job himself, voluntarily. This 
is much prior to Mr. Cartin’s appearance on the scene. 
And Mr. Ellis was invited by the bonding company and 
by Mr. Cappelmann, the architect, to a conference, which 
was held in Mr. Cappelmann’s office. The Glens Falls 
Indemnity Company were very willing to help him in 
whatever way they could, and they really bent over back¬ 
wards, told him that we’d advance the money, and so on 
and so forth, to help him complete the contract. 

At that time an extension agreement was entered into 
giving him to March 15, for obvious reasons—I mean, 

33 very little work was done. The work was proceeding 


very slowly. And the only way to get him to com¬ 
plete the contract would be with the signing of this ex¬ 
tension agreement with a penalty clause, which would come 
into being March 15. 

Q. So if he didn’t complete by March 15, he was to be 
penalized so much a day? A. That is correct, sir. 

Q. That is the only arrangement you made under the 
extension? A. Yes. 

Q. So the provisions under this contract relative to 
your right for cancellation seven days’ notice, no longer 
existed on March 1, 1951? A. I don’t know. I can’t 
answer that. 

Me. Friedlander: I have no other questions. 

Cross Examination 
By Mr. Gallagher: 

Q. While Ellis was performing his work under the con¬ 
tract, did he do any defective work? A. Yes, sir, he did. 

Q. Could you tell us just a few outstanding examples 
of the defective work that he did while he was on the job? 
A. Well, there were glaring defects from the beginning 
of construction. 

Mr. Friedlander : Could we get the dates? 

34 The Wetness: The brick contractor—can’t give 
you any dates, because the brick contractor, due to 
the fact that there was no foreman on the job at any time, 
did run their brick walls up—the bricklayers—I mean they 
weren’t architects, and couldn’t read plans, and they would 
run them right up, and they bricked in windows which they 
had to tear down. If their foreman had been on the job, 
he could have cut off the work. 

They built a chimney up to the second floor without in¬ 
stalling the flues. They had to tear that down. They 
built another supporting wall of the garage roof, which 
wasn’t set in correctly and they had to tear that down. 
That’s the beginning. 
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They provided—if Your Honor will excuse me—they 
provided no toilet facilities for the men, they provided 
no shack. The materials were brought on the job and 
left out on the job completely uncovered. All the windows 
were left to the mercy of the elements. 

They bricked up all recesses for radiation, which sub¬ 
sequently had to be torn out. They didn’t follow the speci¬ 
fications with lumber. You don’t want me to go on like 
that ? 

By Mr. Gallagher: 

Q. That has all to do with the brickwork, isn’t that right, 
Doctor? A. Yes, sir. 

35 Q. What was the situation with respect to the 
mill work, for example? A. Well, they put in pine 
in many places where the millwork called for fir. That 
had to be ripped out. And the carpenters on the job said 
that that material was put in on Mr. Ellis’s instructions, 
which of course he denied. 

Mb. Friedlander: Limit the testimony as to hearsay 
of what Mr. Ellis told him. Unless Your Honor wants 
to hear it. I don’t really care. 

The Court: Just have him tell what he observed. 

By Mr. Gallagher: 

Q. Just what you observed. That was in connection with 
the millwork? A. Millwork. 

Q. What about the plumbing work? A. The plumbing 
work was a headache, too, because the plumber would do 
a certain proportion of his work, we’d pay the requisi¬ 
tion to Ellis, and then Ellis wouldn’t pay the plumber, 
the same as happened with Mr. Cartin. Monies were paid 
to the prime contractor, which never paid his subcon¬ 
tractors, and the subcontractors were always coming to 
us and at times being fairly abusive and threatening to do 
this, that, and the other thing, remove material from the 
job, unless they were paid. 
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Q. Directing yonr attention specifically to the 

36 plastering work that was done under Ellis’s con¬ 
tract before Ellis’s contract was terminated, was it 

necessary for any of that plastering work to be done over 
again, and if so, what part? A. Yes, sir. This is besides 
the fire damage. The plaster work in the guest bath¬ 
room had to be corrected because it gave the appearance 
of the wall listing out towards the woods. It was on a very 
marked slant. That had to be done out and repaired. 
Ceilings in the study were redone and the back stairway 
wall was very wavy, and that was all checked out by Mr. 
Cappelmann prior to the signing of the contract with 
Mr. Saxer, and he ripped all that out and straighented it 
out. 

Q. In addition to that you say that the fire damage had 
to be repaired? A. Yes, the fire domage was repaired, too. 

Redirect Examination. 

By Mr. Friedlander: 

Q. You changed the color of the tile in one of the bath¬ 
rooms after March 1st, didn’t you? A. No. 

Q. Is it your testimony in this Court that you did not 
change the color of the tile in one of the bathrooms in 
that house after March 1st? Is that your testimony? A. 
I added tile, extra tile in the master bath, for which 

37 I paid the subcontractor directly, as an extra. 

Q. When they started to change or put in this 
other tile they broke the plaster in spots, didn’t they? A. 
That I don’t know. 

***•#•#*«• 

Q. You know about Ellis’s derelictions, violations of the 
contract, brick work and all, before the end of November 
of 1950? A. That’s correct, sir. 

Q. When you saw Mr. Cartin on the job you knew that 
Ellis had long before performed these things which you 
objected to? A. (Nodded affirmatively.) 


Q. What did you say to Cartin while he was doing the 
plastering to indicate to him that you intended to cancel 
the contract? A. Nothing. 

Q. When did you make up your mind to cancel the 
contract? A. It was some time during February. 

* # # • # • • • 

38 Q. That’s what I am going to suggest to you right 
now. Why did you let this man work during that 
whole month of February when you didn’t intend to have 
him paid? A. I don’t see how you can ask me about 
intentions. 

Q. You intended to fire Ellis during February, or maybe 
January, and you didn’t intend to pay him any more after 
you fired him. i 

# * # * # # * # * # 

; 

A. I said we—meaning Mrs. Walsh and myself—re¬ 
ceived no bills subsequent to that of February 3. 

Q. Can you explain how your architect had that in his 
file, and that comes right from his file? A. I can explain 
nothing about that, but I will also show in evidence that 
it is not approved for payment, signed Einer Cappelmann. 

Q. Where is the original that was approved? A. I have 
no idea. 

Q. Mr. Cappelmann has said he approved that for pay¬ 
ment. 


* * # * * # * « • * 

39 Q. Did you ever talk to the architect about the 
work that was done during February? A. We were 
always talking to the architect about the work. 

Q. My question was, Doctor, if you talked to the archi¬ 
tect about the work that was completed in February. A- 
Well, I assume we did. 

* m # * * # • * * 1 * 

Q. What did you talk to him about the work that was 
done in February? What did you have to talk 



20 


40 about? A. We had a big fire. That was a lot to 
talk about. 

*••••••*•* 

Q. You knew he was on the job in February and he did 
some work, and you knew you hadn’t paid him, didn’t you? 
A. That’s so, but I am not prepared to rely on memory to 
state exactly, specifically which days in February Mr. 
Cartin was on that job. Payment was also made in Febru¬ 
ary and in January. On January 6 this requisition shows 
$168.90 for plastering. 

Q. For December, wasn’t it? A. That was December. 
Q. That was materials on the job, wasn’t it? A. All 
right 

Q. Wasn’t that $168 materials that Ellis purchased be¬ 
fore he even made a contract? A. Yes. 

Q. The contract with Cartin is January 15. During 
January Mr. Cartin did some work, didn’t he? A. Yes, 
he did. 

Q. And Mr. Ellis submitted a bill for it? A. Yes. 

41 Q. Did you check it? A. Yes, I did. 

Q. Did you find that that work had been done? 
A. That work had been done. 

Q. How did you do that? How did you check it? A. I 
checked it by realizing—being over on the job, that the 
work had been done in February, for which half the con¬ 
tract price was requested in payment. So 90 per cent 
couldn’t have been done in February. They requested 
$903.98 for work done in January. 

Q. And you checked to make sure that much had been 
done? A. The architect checks all this, too. 

Q. Wasn’t the greater part of that for materials that 
had all been purchased during January, and the labor was 
practically all of it in February? A. I can’t answer that. 
It says plastering. 

Q. How about the work that he did in February? Did 
you say anything to him about how he would be paid? A. 
That was not my province. 
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Q- You didn’t care? A. My contract was with Ellis 
Brothers. 

Q. You canceled your contract with Ellis Brothers? 
A. Not in February. 

43 Q. March 1st? A. March 1st. 

• * * # * * • * • • 

Recross Examination. 

By Mr. Gallagher: 

Q. Doctor, I show you a requisition dated January 6, 
1951, and ask you whether as part of that requisition there 
is an item for plastering shown. A. Yes, sir, there is. 

Q. What is the amount shown? A. $168.50. 

Q. Also a requisition for February 3, 1951, and ask you 
the same question, whether part of that requisition is made 
up of a plastering item. A. Yes, sir. 

Q. WThat is the amount of that? A. $903.98. 

Q. Leaving a balance of what? A. $732.77. 

Q. As far as plastering is concerned. 

With respect to this copy of an invoice that Mr. Fried- 
lander has drawn your attention to, dated March 3, 1951, 
which shows the plastering item of $632.77, have you ever 
seen that requisition before? A. No, sir. 

Q. It has never been submitted to you as the owner 
43 of the property? A. No, sir. 

• • * • •' * * # • * 

(Riggs Bank record was marked Defendant’s Exhibit 
No. 1 and received in evidence.) 

« • # * * * • # # , • 

48 The Court: It was stipulated that the notice 
of lien was filed but the stipulation of fact did not 
indicate the date. 

Mr. Friedlander: I think the pleadings do that, and 
they are not actually denied. 

Mr. Gahlagher: March 22, Your Honor, 1951. 




54 The Court: The Court finds for the plaintiff 
in the sum of $1,672.10. I will ask Mr. Friedlander 
to prepare findings and judgment form. Let Mr. Gallagher 
have a copy of it and an opportunity to look it over. 
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COUNTERSTATEMENT OF THE QUESTION PRESENTED 

In the opinion of Appellee the questions presented should 
be stated as follows: 

Where a contract for construction of a residence provides 
for its completion in approximately five calendar months 
after the issuance of a building permit, and that time 
expires but is extended and during the extension period the 
contractor employed Appellee to perform the plastering 
work, and such plastering work was performed, and at the 
time of the completion of the same there is due and owing 
under the general contract monies in a sum more than 
sufficient to pay said plastering contractor, and said 
plastering contractor files a mechanic’s lien timely,—is 
the plastering contractor entitled to enforce his lien? 

Another question may be: 

Where the five months clause in the original construction 
contract had long expired and a subcontract was made 
after such expiration date, and the owner knowingly al¬ 
lowed the subcontractor to complete the subcontract without 
notifying him of the prior default, and where the owner 
specifically requested the subcontractor to continue, and 
immediately after the completion of the subcontract ter¬ 
minated the general contract, can such owner set up the 
original breach in an action brought by the subcontrator 
to enforce his lien? 

Another question may be : 

Where the owner claims that he has paid in excess of 
the contract price for the completion of a residence, does 
a mere placing in evidence of checks prove such contention, 
or must said owner show what the checks were paid for 
and prove that the building was completed by another 
contractor and what the terms and requirements were of 
the new contract? 
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IN THE 


United States Court of Appeals 

Fob the Disteict op Columbia Circuit 


No. 12,163 


JOHN W. WALSH, and IRENE R. WALSH, Appellants, 

v. 

R. W. CARTIN, Appellee .. 


Appeal From the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The Appellants were the owners of a parcel of land in 
the District of Columbia, and on the 2nd day of May, 1950, 
they entered into a written contract with a general con¬ 
tractor for the erection of a home or residence on the land 
of Appellants. The building permit was issued in June of 
1950 and thereafter, in November of 1950 the period for 
completion expired. The Appellants and the general con- 
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tractor at that time amended their contract and extended 
the time of completion. Under the terms of the amend¬ 
ment the said contractor was to pay a penalty for the 
failure to complete by March 15,1951. On January 15,1951 
Appellee and the general contractor entered into a sub¬ 
contract for the plastering work on said residence. At 
the time of the making of the contract Appellants were 
aware that it was being made, were present while the work 
was being performed, and in fact requested said subcon¬ 
tractor to continue said work, and insisted upon its being 
completed, but never advised Appellee of the prior default 
or of their intention to declare the contract in default. 
That the notice of cancellation was made as of March 1, 
1951, without any prior notice. 

All the materials were furnished and the labor performed 
under this subcontract from January 15th through Feb¬ 
ruary, most of the work being done in February of 1951. 
Under the terms of the general contract requisition for 
ninety per cent of the materials furnished and work per¬ 
formed were billed for payment on the 5th day of the 
next month after the work was performed. The January 
work and materials were requisitioned and paid, but on 
March 1, 1951, before the billing for the February work, 
the Appellants directed the general contractor to stop all 
further operations on the building and to await the instruc¬ 
tions from the bonding company. On March 3, 1951, 
requisition was submitted by the general contractor for 
ninety per cent of the work performed during February, 
said requisition being in the sum of $2,455.75. This requi¬ 
sition has never been paid. 

Appellee never received any payment for his work, but 
was notified after he had completed his work of the cancel¬ 
lation of the general contract. Said Appellee was then 
directed by the bonding company to file a notice of mechan¬ 
ic’s lien. On March 22, 1951, Appellee filed due notice 
of the lien and made proper service thereon on the 23rd 
day of March, 1951, Thereafter this suit was filed to 
enforce said lien. 
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The Court has found that Appellee is entitled to recover 
the sum of $1,672.10 for the material and labor furnished 
and performed. 

Pertinent Portions of the Contract 

1 ‘Article 2. Time of Completion—The work shall be sub¬ 
stantially completed in approximately five calendar months 
after issuance of building permit.” 

< 1 Article 4. Progress Payments—The Owner shall make 
payments on account of the contract, upon requisition by 
the Contractor, and upon approval of Architect as follows: 
on or about the fifth day of each month, 90% of the value 
of labor and materials suitably stored on the site, during 
the month preceding each payment.’’ ; 

“General Conditions 

“Article 9. Correction of Work—The Contractor shall 
re-execute any work that fails to conform to the require¬ 
ments of the contract and that appears during the progress 
of the work, and shall remedy any defects due to faulty 
materials or workmanship which appear within a period 
of one year from the date of completion of the contract. 
The provisions of this article apply to work done by sub¬ 
contractors as well as to work done by direct employees of 
the Contractor.” 

“Article 10. Owner’s Right to Terminate the Contract— 
Should the Contractor neglect to prosecute the work prop¬ 
erly, or fail to perform any provisions of the contract, the 
Owner, after seven days’ written notice to the Contractor, 
may, without prejudice to any other remedy he may have, 
make good the deficiencies and may deduct the cost thereof 
from the payment then or thereafter due the Contractor 
or, at his option, may terminate the contract and take pos¬ 
session of all materials, tools, and appliances and finish 
the work by such means as he sees fit, and if the unpaid 
balance of the contract price exceeds the expense of fin¬ 
ishing the work, such excess shall be paid to the Contrac¬ 
tor, but if such expense exceeds such unpaid balance, the 
Contractor shall pay the difference to the Owner.” 

“Article 12. Payments—Payments shall be made as 
provided in the Agreement. The making and acceptance 
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of the final payment shall constitute a waiver of all claims 
by the Owner, other than those arising from unsettled liens 
or from faulty work appearing thereafter, as provided for 
in Article 9, and of all claims by the Contractor except any 
previously made and still unsettled. Payments otherwise 
due may be withheld on account of defective work not 
remedied, liens filed, damage by the Contractor to others 
not adjusted, or failure to make payments properly to 
sub-contractors or for material or labor.” 

SUMMARY OF ARGUMENT 

1. Appellee entered into a contract for the performance 
of plastering work on a residence and completely per¬ 
formed said contract, but received no payment therefor, 
and thus became entitled to a mechanic’s lien and to the 
enforcement thereof. At the time of cancellation of the 
general contract by the owner there was due and owing 
under the terms of said contract more than sufficient to 
pay the claim of the Appellee. 

2. Appellants failed to offer any new contracts they had 
made for the alleged completion of the work and failed 
to show that any additional sums over and beyond the 
general contract price were ever reasonably incurred. 

3. Although there had been a default in the time of per¬ 
formance in November of 1950, yet the default was waived 
by Appellants and after such period the plastering sub¬ 
contract was entered into by the Appellee and the general 
contractor. Appellants had full knowledge of said sub¬ 
contract and performance thereof, and did not notify the 
Appellee of the prior default or of their intentions to claim 
such default, at the time of the making of the subcontract 
or during the performance of said subcontract. 



5 


ARGUMENT 
I 

Subcontract Was Performed by Appellee 

On January 15, 1951, the Appellee and the general con¬ 
tractor, by an offer and acceptance, created a subcontract 
for the plastering work on the residence involved herein 
(P’s. Ex. Nos. 4 & 5). Under the terms of the subcontract 
Appellee was entitled to receive $1,841.00. After January 
15th the lathing and plastering work began and the Ap¬ 
pellee completed the job doing the greater portion of the 
work during February of 1951. During the period while 
the work was being performed the Appellants were present 
almost every day on the premises and made a few sugges¬ 
tions which the Appellee complied with (Appendix 10 & 11). 
Of the amount claimed, $168.90 had been advanced for ma¬ 
terials by the general contractor and was a proper deduc¬ 
tion from the contract price (Appendix 12). No portion 
of the remaining balance was ever paid, and $1,672.10 was 
due and owing prior to March 1,1951. The architect made 
no objections to the work done under this contract (Ap¬ 
pendix 11). i 

Before the work had been completed in February,-^-that 
is, before the 4 ‘white coat” had been applied, and while the 
Appellee was waiting for the brown coat to dry, the Appel¬ 
lants requested that the Appellee complete the job, which 
Appellee did (Appendix 11). During all this period Ap¬ 
pellants did not mention or state that there had been any 
default in the contract or that they intended to declare 
such default, nor did they indicate or suggest that payment 
for this work would be refused. On March 1, 1951, i Dr. 
Walsh, in writing, declared that Ellis Brothers, the general 
contractor, was in default and ordered it to stop all further 
operations on the building (P’s Ex. No. 6). 

Requisition was submitted for the work of the general 
contractor for February but was never paid (P’s Ex. No. 
7). The amount of the requisition for February work was 
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$2,245.75 which was ninety per cent of the labor performed 
and materials furnished during February. This item has 
never been paid. 

The Appellee therefore is entitled to recover under the 
law of this jurisdiction and the Court is referred to the 
case of Winter v. Hazen-Latimer Co., 42 App. D. C. 469. 
On page 472 of that opinion the Court said: 

“The statute limits the right of the subcontractor to 
a lien upon money due the contractor from the owner 
at the time notice is given the owner .. 

That this is the law is without doubt. 

II 

There Was No Proof Thai the Completion of the General Con¬ 
tract Required the Expenditure of More Than the Contract 
Price 

Affirmatively, Appellants claim that they should not pay 
the plastering subcontractor because, they claimed in their 
pleadings, they had spent much more than the contract 
price in completing the job. They advanced this argument 
in their brief under the heading: “There Is No Fund 
Against Which Appellee’s Lien May Be Enforced.” 

However, to support this theory Appellants offered in 
evidence cancelled checks of the Biggs Bank and other 
such vouchers, but failed to show by any competent evi¬ 
dence what work had not been done and what the cost of 
doing that work would have been. They offered no witnesses 
to prove such cost of completion and, additionally, they 
offered no contract with another contractor for such com¬ 
pletion. They did not produce in court the contractor who 
they may claim had finished the job, nor have they shown 
to the Court or to anyone what work was actually done 
after March 1, 1951. 

Proof of the expenditure of money by a bonding com¬ 
pany and by the owners, without showing what it was for, 
is not proof of anything. That the job was practically 
complete and there was still large sums of money due under 
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the general contract has been clearly established by all 
the evidence, and if the Appellants desired to show to the 
Conrt that in the completion of the contract they spent 
more than the contract price, they should have done so 
with competent evidence. An examination of the record 
in this case will indicate that all the complaints Dr. Walsh 
had were corrected and much work had to be redone be¬ 
cause he apparently was more than particular. It is ob¬ 
vious that the items submitted by the Appellants in this 
case did not meet the requirements of proof and certainly 
the trial Court found such suggestions as they made in¬ 
sufficient to justify any denial of Appellee’s claim. 

To recapitulate: 

1. No additional contract for completion was offered and 
received in evidence. 

2. No testimony was offered as to the cost of such com¬ 
pletion. 

3. No testimony was offered as to the value of the work 
performed prior to the cancellation of the contract. 

4. No valid reason for cancellation was shown unless it 
was a default in the time of completion which was waived 
by the extension agreement of November, 1950. 

5. The completion date of March 15, 1951 had not been 
reached when the cancellation was attempted by Dr. Walsh 
and his wife. 

Ill 

Appellants Are Not Justified, Because of Their Conduct, to 
Maintain Their Position 

Presuming, for the sake of argument, that there had been 
some evidence offered to show that Appellants were justi¬ 
fied in cancelling the contract on March 1, 1951, and pre¬ 
suming further that at the time of this cancellation they 
reasonably expected to expend more than the contract price 
in completing the job and that they did in fact expend 
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more than the contract price, yet their conduct was snch 
as to justify the Court below and this Court in refusing 
to accept Appellants ’ position as being an exercise of sub¬ 
stantial justice. 

The time for completion of the contract had long expired 
and an extention agreement had been made under the terms 
of which the general contractor was to complete the build¬ 
ing by March 15, 1951 or else pay a penalty. On January 
15, 1951, with the full knowledge of the Appellants, the 
general contractor made a plastering contract with the 
subcontractor, the Appellee herein. At the time of the 
making of the subcontract and thereafter, day by day, 
the Appellants saw the subcontract being completed. Sug¬ 
gestions were made by the Appellants to the Appellee, which 
suggestions were adopted and the suggested work per¬ 
formed. The 1 ‘brown coat” had been applied and the plas¬ 
tering contractor was waiting for it to dry before applying 
the “white coat”, when Appellee received a request from 
the Appellants to come in and finish the job. Not only 
did the Appellants have full knowledge that this contract 
was going forward hut they were pushing for it to he fin¬ 
ished as quickly as possible. The plastering contract was 
only made January 15th, yet in February we find this re¬ 
quest being made and we find also that the work was com¬ 
pleted in February of 1951, completely and fully. 

Immediately thereafter the Appellants cancelled the gen¬ 
eral contract and attempted hv such means to wipe out the 
subcontract. Bearing in mind that the Appellants never 
told the Appellee that they intended to or were going to put 
the general contractor off the job on March 1st, and had 
never prior to March 1st indicated any such intent, it is 
clear that they are without standing to perpetuate such a 
fraud on the Appellee. It must he clear, also, that the de¬ 
cision to cancel the contract on March 1st must have been 
born or at least conceived long prior to that date, and it 
is a fair and reasonable inference that the Appellants were 
merely waiting for the completion of the plastering work 
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before ending their relationship with the general contractor. 
It may be even fair to presume that at the time the plaster¬ 
ing contract was made they intended to do exactly what 
they did prior to the date that the extension agreement 
provided far completion. 

CONCLUSION 

It is respectfully submitted that the decision below 
should be affirmed. 

Mark P. Friedlander, 
Attorney for Appellee. 

Mark P. Friedlander 
Em. 502 Hill Building 
839 - 17th St, N. W. 

Washington 6, D. C. 




